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INTRODUCTORY  NOTICE  TO  AN  ARGUMENT. 


BY  JOSEPH    NIMMO,   JR. 


BEFORE  THE  SENATE  COMMITTEE  ON  THE  JUDICIARY, 

APRIL  28,  1908. 


The  following  argument  before  the  Senate  Committee  on 
the  Judiciary  relates  chiefly  to  the  political  aspects  of  rail- 
road regulation  and  as  such  is  apart  from  my  occupa- 
tion as  statistician  and  economist. 

The  main  political  points  involved  in  Senate  Bill  6440 
are  as  follows: 

1.  This  bill  seeks  to  perpetuate  the  unintentional  repeal 
of  the  common-law  distinction  between  reasonable  and  un- 
reasonable restraints  of  trade  involved  in  the  Anti-trust  Act 
of  July  2,  1890. 

2.  It  seeks  to  establish  a  dispensing  power  under  the  con- 
trol of  the  Chief  Executive,  and  as  such  it  is  revolutionary. 

3.  It  seeks  to  establish  the  bureaucratic  form  of  adminis- 
trative government  which  the  fathers  of  the  Republic  re- 
pudiated. 

4.  It  seeks  to  confer  judicial  power  upon  a  bureau  or 
board  of  the  Executive  branch  of  our  Government  contrary 
to  the  express  provisions  of  the  Constitution  of  the  United 
States,  which  places  the  entire  judicial  power  in  the  hands 
of  the  Federal  courts. 


5.  The  policy  which  Senate  Bill  6440  seeks  to  establish 
has  resulted  in  a  great  falling  off  in  the  internal  commerce 
and  industries  of  the  country,  in  an  alarming  decrease  of 
railroad  traffic,  and  in  throwing  out  of  employment  between 
two  and  three  million  wage-earners  throughout  the  country. 

6.  This  bill — S.  6440 — seems  likely  to  be  repudiated  by 
the  labor  organizations,  the  commercial  and  manufacturing 
interests,  and  the  farming  interests  of  the  country,  for  whose 
benefit  ostensibly  it  was  devised,  but  really  for  the  purpose  of 
building  up  an  enormous  dispensing  power  in  this  land  of 
liberty. 

Joseph  Nimmo^  Jr. 

1831  F  St.  N.  W.,  Washington,  D.  C,  May  8,  1908. 
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AMENDMENT  OF  SHERMAN  ANTITRUST  LAW. 


STATEMENT  OF  JOSEPH  NIMMO,  JR.,  STATISTICIAN  AND  ECONO- 
MIST, OF  WASHINGTON,  D.  C. 

Mr.  NiMMO.  Mr.  Chairman  and  gentlemen,  the  antitrust  act  of 
July  2,  1890,  is  one  of  the  most  unfortunate  legislative  misadventures 
ever  placed  upon  the  statute  books  of  the  United  States.'  I  will 
enumerate  some  of  its  errors: 

First.  It  was  assumed  at  the  time  when  it  appeared  as  a  bill  in 
Congress  that  it  applied  only  to  commercial  and  industrial  combina- 
tions and  mainly  to  department  stores  and  combined  industries.  It 
never  had  that  effect.  No  department  store  was  ever  indicted  and 
it  is  safe  to  say  none  ever  will  be.  It  has  also  failed  in  its  apphcation 
to  combined  industries. 

Second.  The  words  ''railroad"  and  ''railroad  rates"  do  not  occur 
in  the  statute ;  hence  it  was  assumed  that  it  had  no  reference  to  rail- 
roads or  to  railroad  transportation.  But  the  Supreme  Court  of  the 
United  States  subsequently  declared  that  it  does  apply  to  railroads 
almost  exclusively. 

Third.  It  was  assumed  that  the  act  applied  only  to  unreasonable 
or  unlawful  rates,  as  the  act  is  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."  But  the 
Supreme  Court  of  the  United  States  ruled  that  the  act  repealed  the 
common-law  rule  of  reasonableness  and  by  the  use  of  the  word  "  every*' 
included  contracts  and  combinations  of  all  sorts,  whether  reasonable 
or  unreasonable. 

Fourth.  It  was  the  main  intent  of  the  law  to  conserve  competition 
and  to  prevent  combinations.  It  had  just  the  opposite  effect  as  it 
applied  to  the  railroads.     It  forced  them  to  consolidate. 

Fifth.  The  act  is  commonly  known  as  the  "Sherman  antitrust 
act,"  but  Senator  Hoar,  chairman  of  the  Senate  Committee  on  the 
Judiciary,  declared  in  a  speech  in  the  Senate  on  January  6,  1903,  that 
Senator  Sherman  "had  nothing  to  do  with  it  whatever." 
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Did  ever  any  such  series  of  misadventures  attend  any  other  act  of 
Congress?  I  had  a  full  and  free  conference  on  the  subject  with  Sen- 
ator Hoar  and  he  handed  to  me  this  copy  of  his  speech  in  galley  slips 
which  I  hold  in  my  hand.  I  prize  it  highly  in  remembrance  of  the 
great  Senator.  It  is  entitled  ''Speech  of  Senator  Hoar,  delivered  in 
the  Senate  Tuesday,  January  6,  1903." 

In  this  speech  occur  the  following  expressions : 

We  undertook  by  law  to  clothe  the  courts  with  the  power  and  impose  on  them  and 
the  Department  of  Justice  the  duty  of  preventing  all  combinations  in  restraint  of 
trade.  It  was  believed  that  the  phrase  "in  restraint  of  trade"  had  a  technical  and 
well-understood  meaning  in  the  law.  It  was  not  thought  that  it  included  every 
restraint  of  trade  whether  healthy  or  injurious. 

We  were  disappointed  in  one  particular.  The  court  by  one  majority,  and  against  the 
very  earnest  and  emphatic  dissent  of  some  of  its  great  lawyers,  declined  to  give  a 
technical  meaning  to  the  phrase  "in  restraint  of  trade,"  and  held,  in  one  important 
case,  that  if  trade  were  restrained  by  an  agreement  it  was  no  matter  whether  it  were 
injuriously  restrained  or  no. 

The  judicial  history  of  the  act  is  clearly  stated  in  Senate  Document 
No.  73,  Fifty-ninth  Congress,  second  session,  the  same  being  a  ''Reply 
of  Attorney-General  Knox,  dated  January  3,  1903,  to  a  communica- 
tion dated  December,  20,  1902,  from  the  Hon.  George  F.  Hoar,  chair- 
man of  the  Committee  on  the  Judiciary  of  the  United  States  Senate." 

From  this  official  record,  it  appears  that  the  first  case  tried  under 
the  "Antitrust  act  of  July  2,  1890,"  was  the  case  of  United  States  v. 
E.  C.  Knight  Company,  a  Sugar  Trust  case  involving  a  combination 
of  sugar  refineries  assumed  to  be  a  combination  in  restraint  of  trade 
or  commerce  in  refined  sugar.  ^'^ 

Senator  Nelson.  That  was  the  sugar  case.  We  know  how  that 
was  tried.  The  material  point  in  that  case  was  that  the  power  of  the 
Federal  Government  did  not  extend  to  manufacture,  but  only  to 
commerce. 

Mr.  NiMMO.  Did  not  extend  to  the  regulation  of  production. 

Senator  Nelson.  Yes. 

Mr.  NiMMO.  The  Supreme  Court  of  the  United  States  held  that  it 
was  not  within  the  prohibition  of  the  antitrust  act,  which  related  to 
commerce  among  the  States,  and  that  it  was  for  the  States  to  regu- 
late production.     This  decision  was  rendered  March  26,  1896. 

This  seems  to.  knock  the  whole  antitrust  act  in  the  head,  for  it  was 
still  assumed  that  the  act  related  only  to  commercial  and  industrial 
contracts  or  combinations. 
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But  in  the  course  of  three  years  some  fertile  brain  conceived  the 
idea  that  perhaps  the  act  appHed  to  railroad  combinations,  notwith- 
standing the  fact  that  the  words  "railroad"  or  ''railroad  rates"  are 
not  in  the  act.  Accordingly  a  case  was  instituted  against  the  Trans- 
Missouri  Freight  Association.  It  was  appealed  from  the  district  court 
of  Kansas  to  the  circuit  court  of  appeals  of  the  eight  district,  both  of 
which  decided  that  the  act  does  not  apply  to  railroads,  but  the  Supreme 
Court  of  the  United  States  on  March  22,  1897,  decided  that  the  law 
does  apply  to  railroads  and  that  it  prohibits  all  contracts  in  restraint 
of  trade  or  commerce  among  the  States  and  with  foreign  nations 
whether  the  restraint  be  reasonable  or  unreasonable;  in  other  words, 
that  it  repeals  the  time-honored  rule  of  the  common  law,which  I  have 
already  characterized  as  misadventure  No.  3. 

Senator  Clarke.  In  what  case  was  that  decided? 

Mr.  NiMMO.  In  the  Trans-Missouri  case. 

Senator  Clarke.  Did  not  Judge  Brewer  afterwards  in  his  separate 
opinion  state  that  he  agreed  to  that  judgment  simply  because  in 
that  particular  case  the  agreement  was  unreasonable?  However, 
proceed  with  your  argument.     I  shall  not  interrupt  you. 

Mr.  NiMMO.  The  opinion  in  this  case  was  opposed  by  four  great 
justices — Justices  White,  Field,  Gray,  and  Shir  as — upon  the  ground 
that  the  only  restraints  condemned  by  the  statute  were  unreasonable 
restraints,  which,  as  remarked  by  Senator  Hoar,  are  unlawful  at 
common  law.  The  crudity  and  the  utter  impracticability  of  the 
antitrust  act  of  July  2,  1890,  is  now  ^generally  conceded.  In  his 
recent  special  message  to  Congress,  dated  March  25,  1908,  President 
Roosfevelt  said: 

This  antitrust  act  was  a  most  unwisely  drawn  statute.  It  is  mischievous  and 
unwholesome  to  keep  upon  the  statute  book,  unmodified,  a  law  like  the  antitrust 
law,  which,  while  in  practice  only  partially  effective  against  vicious  combinations, 
has  nevertheless  in  theory  been  construed  so  as  sweepingly  to  prohibit  every  combi- 
nation for  the  transaction  of  modern  business.  The  Congress  can  not  afford  to  leave 
it  on  the  statute  book  in  its  present  shape. 

So  far  we  are  all  agreed.  But  just  here  we  come  to  the  parting 
of  the  ways.  This  Senate  bill  6440  is  based  upon  the  idea  that  the 
antitrust  act  of  July  2,  1890,  with  all  its  crudities  and  misadventures, 
shall  stand  and  that  upon  it  shall  be  constructed  a  system  of  admin- 
istrative supervision  and  control  of  commerce,  industry,  agriculture, 
and  labor,  and  of  railroad  property,  involving  the  establishment  of  a 
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dispensing  power  which  is  foreign  to  our  American  ideas  of  govern- 
ment and  expressive  only  of  bureaucratic  rule,  a  most  hateful  form 
of  tyranny  which  the  English-speaking  people  of  the  globe  long  since 
abolished  when  they  established  the  principles  of  liberty  regulated 
by  law.  This  I  have  endeavored  to  explain  in  a  recent  pamphlet 
entitled  ''Judicial  and  Administrative  Supervision  and  Control  of 
Railway  Affairs;  an  Historical  Argument."  I  will  hand  to  you  a 
copy  of  that  document  and  request  that  it  may  be  regarded  as  a  part 
of  my  testimony. 

This  bill  (S.  6440)  now  before  you  proposes  an  illogical  and,  to 
my  mind,  most  absurd  scheme  of  regulation,  ingrafted  upon  a  legis- 
lative misadventure  which,  if  adopted,  would  continue  under  most 
flagrant  conditions  the  legislative  and  judicial  troubles  through 
which  this  country  has  passed  during  the  last  eighteen  years,  or 
since  the  enactment  of  the  unfortunate  antitrust  act  of  July  2,  1890. 
It  proposes  to  leave  on  the  statute*  books  the  first  six  sections  of  that 
act  which  repealed  a  wholesale  provision  of  the  common  law  dic- 
tated by  the  common  sense  of  mankind.  This  Senator  Hoar  depre- 
cated, and  in  regard  to  it  Senator  Knox,  while  filling  the  office  of 
Attorney-General  of  the  United  States,  said : 

It  is  difficult  to  improve  upon  the  great  unwritten  code  known  as  the  common  law. 
Under  its  salutary  guaranties  and  restraints  the  English-speaking  people  have  attained 
their  wealth  and  power.  It  condemns  monopoly  and  contracts  in  restraint  of  trade  as 
well. 

But  this  bill  (S.  6440)  goes  further  in  the  false  move  toward  the 
abrogation  of  the  protection  afforded  to  human  society  in  the  com- 
mon law.  It  proposes,  contrary  to  the  principles  of  the  Constitu- 
tion of  the  United  States,  to  cqnfer  upon  an  officer  of  the  adminis- 
trative Government — the  Commissioner  of  Corporations — and  upon  a 
bureau  of  the  administrative  Government — the  Interstate  Commerce 
Commission — judicial  powers,  thus  fulfilling  the  words  of  Mr.  Justice 
Brewer,  who  said  a  few  months  ago: 

Legislation  may  be  turning  everything  over  to  commissions,  but  the  courts  have  not 
yet  been  heard  from. 

He  added  in  the  same  connection: 

When  the  matter  of  legislation  by  commission  gets  to  the  courts,  they  will  be  found 
upholding  the  Constitution  with  the  same  fidelity  in  which  it  has  been  held  since  the 
days  of  John  Marshall . 
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To  particularize,  this  bill  proposes  to  confer  upon  the  Commissioner 
of  Corporations  the  function  of  issuing  registers,  which  are  essen- 
tially licenses  to  commercial  and  industrial  corporations  and  associa- 
tions, to  farmers'  associations,  and  to  labor  organizations  for  the 
purpose  of  enabling  them  to  enter  into  combinations.  The  idea  of 
issuing  licenses  to  conduct  any  sort  of  legitimate  business  in  a  land 
devoted  to  Hberty  by  the  Constitution  of  1787  appears  to  me  to  be 
a  shocking  travesty  upon  American  institutions. 

Furthermore,  this  mischievous  bill  in  expHcit  terms  confers  upon 
the  Commissioner  of  Corporations,  subject  to  the  concurrence  of  the 
Secretary  of  Commerce  and  Labor  and  to  regulations  prescribed  by 
the  President  of  the  United  States,  purely  judicial  functions,  which 
the  Constitution  of  the  United  States  confers  upon  the  ''judicial 
power  of  the  United  States."  In  a  word,  it  proposes  to  institute  a 
system  of  administrative  supervision  and  control  over  the  commer- 
cial, industrial,  and  labor  interests  of  this  country,  contrary  to  the 
principles  of  hberty  which  have  from  the  beginning  characterized 
our  governmental  institutions.  It  proposes,  in  short,  to  institute 
an  administrative  dispensing  power,  in  the  nature  of  bureaucracy,  a 
form  of  government  repelled  by  the  English-speaking  people  of  the 
globe  centuries  ago,  and  which  can  never  be  revived  in  this  country 
consecrated  by  the  fathers  to  the  supreme  object  of  securing  'Hhe 
blessing  of  liberty  to  ourselves  and  our  posterity.''  , ^ 

Mr.  Chairman,  at  the  hearing  of  this  committee  on  Thursday  last  f 
you  alluded  to  the  British  revolution  of  1688,  which  forever  put  an 
end  to  the  dispensing  power  claimed  and  practiced  by  the  Stuart 
kings.  This  bill  which  you  are  now  considering  is,  under  totally 
different  conditions,  a  proceeding  of  precisely  the  same  nature.  It 
provides  for  a  dispensing  power  to  be  exercised  by  officers  controlled 
by  the  President,  just  as  the  Stuart  kings,  Charles  I,  James  I,  and 
James  II,  attempted  to  exercise  a  dispensing  power  over  the  commer- 
cial affairs  of  the  people  of  England  through  officers  appointed  by 
royal  decree  and  obedient  to  the  royal  will.  Since  last  Thursday  I 
have  again  read  Lord  Macaulay's  fascinating  story  of  the  dispensing 
power  and  the  English  revolution  of  1688.  I  have  read  it  many 
times.  In  his  magic  word  painting  the  great  historian  has  described 
the  declaration  of  right,  which  recited  the  momentous  fact  ''that 
the  dispensing  power  lately  assumed  and  exercised  had  no  legal 
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existence."  That  accomplished  the  English  revolution  of  1688  and 
secured  for  all  time  civil  liberty  in  England,  since  which  time  no 
British  monarch  has  dared  to  exercise  the  dispensing  power  over  the 
trade  and  commerce  of  England.  In  constructing  a  national  govern- 
ment in  this  country  the  framers  of  the  Constitution  left  no  room 
for  the  exercise  of  a  dispensing  power  by  the  executive  ruler  of  the 
nation.  But  this  bill,  as  you  have  intimated,  is,  by  assumed  impli- 
cation of  constitutional  authority,  an  attempt  to  create  a  clearly 
defined  dispensing  power  in  this  land  of  liberty.  It  implies  a 
usurpation  by  the  executive  power  of  both  the  legislative  power 
and  the  judicial  power,  but  it  can  not  succeed.  Sir,  if  I  may  be  per- 
mitted to  continue  the  analogy  which  you  have  drawn,  it  appears  to 
methat  these  gentlemen  have  in  the  bill  before  you  (S.  6440)  devised 
a  scheme  to  obliterate  President  Roosevelt  from  American  politics, 
as  James  II,  when  his  dispensing  power  was  obliterated,  skulked  off 
to  France,  where  he  found  for  himself  and  his  posterity  dishonorable 
graves.  Sir,  when  you  pass  this  abominable  bill  you  will  sow  the 
\    wind  and  reap  the  whirlwind. 

^  The  failure  of  this  futile  attempt  to  establish  a  dispensing  power 
in  this  country  is  already  foreshadowed.  The  American  Federa- 
tion of  Labor  has  already  and,  as  I  think,  discreetly  signified  its  objec- 
tions to  this  bill  for  reasons  deemed  sufficient  to  its  chief  adminis- 
trative officer.  The  wage-workers  of  this  country  have  a  warm 
place  in  the  hearts  of  the  American  people.  By  orderly  conduct  and 
judicious  organization  they  have  greatly  advanced  their  interests. 
The  act  of  June  29, 1886,  recognized  trades  unions,  and  by  the  act  of 
June  1,  1898,  strikes  were  recognized  as  legal,  and  provision  was  made 
for  the  mediation  and  arbitration  of  disputes.  Wonderful  advances 
have  been  made  since  workmen  were  hung  in  England  for  combining 
to  raise  wages.  I  fully  subscribe  to  the  principle  of  collective  bar- 
gaining, which  is  the  basis  of  trade  unionism.  The  American  Federa- 
tion is  presided  over  by  Mr.  Samuel  Gompers,  a  man  of  great  adminis- 
trative ability  and  undoubted  integrity. 

I  understand  also  that  a  commercial  organization  of  New  York 
City  has  protested  against  the  provisions  of  the  bill.  I  am  confident 
that  it  will  be  repudiated  by  the  farmers  and  by  the  great  commercial 
and  manufacturing  organizations  of  New  York  City  and  of  the  entire 
country  when  they  come  to  understand  its  true  import.  /But  what 
message,  I  ask,  do  these  gentlemen  bring  from  the  great  commercial 
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bodies  of  New  York  City — the  New  York  Board  of  Trade  and  Trans- 
portation, the  New  York  Chamber  of  Commerce,  and  the  New  York 
Produce  Exchange?  I  have  a  pleasant  acquaintance  with  gentlemen 
who  are  members  of  those  boards.  If  I  should  learn  that  any  of  them 
have  committed  themselves  in  favor  of  this  bill  I  should  be  inclined 
to  write  to  them  polite  letters  asking  if  they  have  gone  mad  in  order 
to  keep  themselves  on  terms  with  the  Civic  Federation.  For  years 
I  have  been  in  the  habit  of  consulting  those  three  organizations 
whenever  I  have  ventured  to  make  any  important  statement  affect- 
ing the  commercial  interests  of  New  York.  It  appears  to  me  to  be 
a  very  singular  thing  that  these  gentlemen  who  are  advocating 
Senate  bill  6440  should  have  neglected  to  secure  for  their  scheme  the 
indorsement  of  these  commercial  bodies  if  it  had  been  possible  for 
them  to  secure  such  indorsement. 

I  have  not  heard  anything  from  the  American  farmers  in  regard 
to  this  dispensing  power  proposed  by  the  Civic  Federation,  but  I 
confidently  predict  that  when  they  come  to  learn  its  true  significance 
I    they  will  spew  it  out  of  their  mouths. 

-^  From  the  beginning  Uberty  has  been  secured  and  property  and 
the  uses  of  property  have  been  amply  protected  under  ^'due  process 
of  law"  and  'Hhe  equal  protection  of  the  laws''  as  administered 
by  the  '^  judicial  power  of  the  United  States."  There  has  not  been 
any  demand  for  the  interposition  of  any  bureaucratic  exercise  of 
power  such  as  that  provided  for  in  this  biU.  I  beHeve,  sir,  that  it 
will  be  utterly  repudiated  by  the  American  people  when  they  get 
time  from  the  excitement  of  a  national  pohtical  campaign  to  fairly 
appreciate  the  real  import  of  it.  This  (S.  6440)  is  simply  legislative 
Lodgepodge. 

I  see  it  stated  that  a  distinguished  member  of  the  Civic  Federa- 
tion has  proposed  that  the  Interstate  Commerce  Commission  shall 
e    endowed   with   judicial   powers    and    practically   supersede    the 
upreme  Court  of  the  United  States  in  matters  relating  to  com- 
lerce.     Sir,  these  gentlemen  ignore  the  fact  that  this  is  a  triune 
overnment,  that  it  consists  of  a  legislative  power,   an  executive 
ower,  and  a  judicial  power,  equal  in  power  and  in  glory.       Sir,  the 
judicial  power  of  the  United  States  will  be  a  regnant  power  in  this 
country,  long  after  the  Interstate  Commerce  Commission  and  the 
Bureau  of  Corporations  and  all  the  advocates  of  a  dispensing  power 
have  been  consigned  to  oblivion. 


I 
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''  The  proposition  to  confer  upon  the  Interstate  Commerce  Commis- 
sion judicial  powers  is  revolutionary.  But  it  is  absurd.  It  involves 
a  radical  change  in  the  Constitution  of  the  United  States.  But  it 
seems  to  be  the  accepted  opinion  of  statesmen  that  there  can  be  no 
change  in  the  Constitution  of  the  United  States  except  as  the  result  of 
war.  I  insert  a  copy  of  this  remarkable  proposition  as  it  appears  in  a 
newspaper,  for  the  original  has  not,  I  think,  been  printed  by  the  Gov- 
ernment. This  is  the  opinion  of  Mr.  Carnegie,  expressed  in  a  most 
remarkable  letter  to  Mr.  Seth  Low.  Has  Mr.  Carnegie's  letter  to  Mr. 
Low  been  submitted  to  you  ? 

Senator  Nelson.  It  has  not  yet  been  submitted;  but  I  understand 
it  is  to  be  submitted  to  the  committee.  I  have  seen  it  myself,  but  it 
has  not  yet  been  put  into  the  record.  I  can  inform  you  with  regard 
to  it  that  the  radical  suggestion  he  makes  is  that  instead  of  giving  his 
dispensing  power  to  the  Commissioner  of  Corporations  he  would  trans- 
fer it  to  the  Interstate  Commerce  Commission. 

Mr.  NiMMO.  That  is  quite  as  bad.  • 

Senator  Nelson.  That  is  his  idea. 

Mr.  NiMMO.  His  proposition,  as  I  find  it  in  a  newspaper,  is  as  fol- 
lows: ^ 

Within  the  domain  of  commercial  restraint  of  trade,  there  should  be  authority  some- 
where to  permit  restraint  needed  to  protect  the  public  interest  and  to  deny  the  right 
to  restrain  when  it  deprives  the  public  of  the  benefit  of  competition,  which  is  its  right. 
A  body  like  the  Interstate  Commerce  Commission  can  perform  this  duty  much  better 
than  courts  of  law.  It  is  vital  that  the  Commission  should  win  and  enjoy  the  confidence 
of  both  the  corporations  and  the  public  and  become  our  industrial  supreme  court. 

I  can  not  too  strongly  advise  against  there  being  more  than  one  authority  to  pass 
upon  such  questions,  and  that  should  be  the  Interstate  Commerce  Commission.  If 
common  carriers  be  placed  under  one  commission  and  industrial  interstate  commerce 
under  the  Bureau  of  Corporations,  or  another  commission,  there  must  arise  inviduous 
comparisons  between  the  two.  Such  comparisons  will  be  made  publicly.  The  party 
denied  by  the  one  will  be  disposed  to  feel  that  the  other  takes  more  liberal  views, 
and  vice  versa,  and  vent  his  disappointment. 

Imagine  two  supreme  courts.  The  standing  of  both  courts  would  be  lowered.  No 
reason  why  the  Interstate  Commerce  Commission  should  not  deal  with  the  whole 
subject  and  every  reason  why  it  should. 

For  the  reasons  thus  stated,  I  believe  that  the  reputed  purpose  of 
Senate  bill  6440,  that  of  a  bid  for  the  votes  of  laboring  men,  of  farmers, 
and  of  business  men  generally,  will  utterly  fail  of  its  object.  The 
wageworkers  will  repel  it  and  the  farmers  and  business  men  of  the 
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country  will  scornfully  reject  it  as  a  blight  upon  their  liberties,  just  as 
the  people  of  England  abolished  the  dispensing  power  of  a  tyrannical 
king  in  the  year  1688. 

Mr.  Chairman,  I  believe  that  the  act  of  July  2,  1890,  commonly 
known  as  the  antitrust  act,  should  be  amended.  This  can  be  fully 
accomplished  by  the  passage  of  Senate  bill  6331,  introduced  by 
Senator  Foraker,  which  simply  provides  that  the  antitrust  act  of  July 
2,  1890,  shall  prohibit  only  contracts,  agreements,  or  combinations  in. 
unreasonable  restraint  of  trade  and  commerce.  This  bill  is  short;  it 
accomplishes  the  original  purpose  of  Senator  Hoar,  and  it  makes  no 
provision  for  a  dispensing  power,  as  does  this  abominable  Senate 
bill  6440.  In  the  name  of  the  venerated  Senator  Hoar,  who  for  years 
presided  at  the  head  of  this  table,  I  plead  with  you  for  the  passage  of 
this  Senate  bill  6331,  which  will  correct  the  misadventure  which  befell 
the  original  antitrust  act  of  July  2,  1890,  which  he  drew,  and  the 
failure  of  which  he  lamented. 

Section  1 1  of  the  proposed  Senate  bill  6440  contains  a  provision  con- 
ferring upon  the  Interstate  Commerce  Commission  such  autocratic 
powers  and  delegated  judicial  functions  for  the  regulation  of  the  rail- 
roads which  I  have  already  mentioned  as  exhibiting  a  purpose  to 
establish  a  dispensing  power  in  the  United  States.  Upon  this  subject 
I  have  already  expressed  my  views  quite  fully  in  a  pamphlet  entitled 
'^Judicial  and  Administrative  Supervision  and  Control  of  Railway 
Affairs."  I  have  the  honor  to  submit  to  you  a  copy  of  that  document 
as  a  part  of  this  hearing.  It  touches  upon  a  line  of  argument  which  I 
do  not  care  to  discuss  at  this  hearing. 

In  this  connection  I  desire  to  state  briefly  my  views  upon  the  ques- 

tion  of  railroad  regulation.     I  have  been  an  earnest  advocate  of  fuU 

and  adequate  railroad  regulation  from  the  very  beginning  or  since  the 

year'*1866.     For  twenty-one  years  after  the  passage  of  the  act  of  June 

15,  1866,  styled  the  charter  of  the  American  railroad  system,  the 

railroad  companies  of  this  country  were  earnestly  engaged  in  solving 

the  railroad  problem.     As  an  officer  of  the  National  Government,  I 

was  one  of  the  earliest  advocates  of  regulation  by  law,  and  have  ever 

since  been  an  earnest  adherent  of  the  principle  of  regulation  announced 

B    in  the  act  to  regulate  commerce  approved  February  4,  1887,  of  which 

K  the  Hon.  Shelby  M.  CuUom,  Senator  of  the  United  States  from  the 

K  State   of  Illinois,   was  the   author.     The   absolute  success  of  that 
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system  of  regulation,  including  amendments  prior  to'  the  year  1906, 
has  been  proven  by  the  results  of  experience. 

On  January  16,  1905,  Senator  Elkins,  chairman  of  the  Senate  Com- 
mittee on  Interstate  Commerce,  introduced  in  the  United  States 
Senate  a  resolution  of  inquiry  addressed  to  the  Interstate  Com- 
merce Commission  for  information  in  regard  to  what  had  been  accom- 
plished during  the  then  preceding  eighteen  years  of  the  work  of  the 
Commission.  The  answer  of  the  Commission,  dated  May  1,  1905, 
embraced  the  following  data: 

Total  number  of  complaints  heard  by  the  Commission 9,  099 

Total  number  of  complaints  disposed  of  through  the  mediatorial  offices  of  the 

Commission 9, 054 

Number  of  informal  complaints 8,  319 

Number  of  formal  complaints 770 

Number  of  cases  appealed  to  the  courts 45 

Number  of  cases  sustained  by  the  courts 8 

Number  of  cases  of  unjust  discrimination  sustained  by  the  courts 8 

Number  of  cases  of  exorbitant  rates  sustained  by  the  courts None. 

From  private  sources  of  information  it  appears  that  the  total 
number  of  freight  transactions  on  the  railroads  of  the  United  States 
during  the  eighteen  years  covered  by  the  above  data  amounted  to 
approximately  3,000,000;000. 

'  The  figures  furnished  by  the  Interstate  Commerce  Commission 
show  that  of  the  total  number  of  complaints  which  reached  the 
Commission,  amounting  to  "9,099,  the  total  number  disposed  of 
through  the  mediatorial  offices  of  the  Commission  amounted  to  9,054, 
or  more  than  99  per  cent  of  the  total  of  cases.  Of  the  45  cases  appealed 
to  the  courts  by  the  Commission  only  8,  or  less  than  one-fifth,  were 
sustained  by  the  courts.  Of  the  total  number  of  complaints  made 
to  the  Commission  8,319,  or  91  per  cent,  were  of  so  simple  or  unim- 
portant a  nature  that  they  were  disposed  of  informally  by  a  faere 
exposure  of  the  facts  in  the  several  cases.  This  work  was  performed 
mainly  by  subordinates  in  the  employ  of  the  Commission. 

From  the  above  data  it  appears  that  the  complaints  entertained 
by  the  Commission  amounted  to  about  1  case  in  330,000  freight 
transactions.  It  also  appears  from  the  same  report  of  the  Commis- 
sion that  while  the  few  cases  sustained  by  the  courts  involved  unjust 
discriminations,  not  a  single  case  involved  an  exorbitant  rate.  The 
Chairman  of  the  Interstate  Commerce  Commission  has  declared  that 
exorbitant  rates  in  this  country  is  practically  an  obsolete  question. 
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This  marvelous  record  of  compliance  with  the  requirements  of  law 
constitutes  an  anomaly  in  the  history  of  statutory  provisions  regu- 
lative of  human  conduct.  Besides,  it  utterly  refutes  the  idea  that 
the  common  law,  existing  statutory  laws,  and  the  ordinary  judicial 
tribunals  are  inadequate  to  the  complete  and  effective  administra- 
tion of  justice  in  the  regulation  of  the  railroads  of  the  United  States. 

One  of  the  most  beneficent  features  of  the  original  act  to  regulate 
commerce  consists  in  the  fact  that  it  has  removed  from  the  courts  a 
great  number  of  controversies  which  come  under  the  designation  de . 
minimis  non  curat  lex.  This  is  clearly  indicated  in  the  above  table, 
which  shows  that  of  the  9,099  complaints  heard  by  the  Commission 
9,054'  were  disposed  of  by  the  Commission,  and  that  only  45  cases 
were  appealed  to  the  court,  of  which  number  only  8  cases  were  sus- 
tained by  the  courts,  all  of  which  cases  involved  unjust  discrimina- 
tion, and  not  one  involved  an  exorbitant  rate.  The  courts  decided 
against  the  Commission  in  37  cases.  I  believe  that  the  Supreme 
Court  of  the. United  States  fully  appreciates  this  valuable  assistance 
rendered  by  the  Commission,  and  that  at  the  same  time  it  fully  in- 
tends to  hold  the  Interstate  Commerce  Commission  firmly  in  its  place. 
It  is  an  elementary  fact  that  no  administrative  body  is  competent  to 
perform  judicial  functions  which  at  the  same  time  is  charged  with  the 
duties  of  detective,  witness,  defendant,  party  complainant,  and  judge 
in  the  same  proceeding.  That  mixed  administrative  duty  explains 
the  function  of  the  Interstate  Commerce  Commission. 

Yes,  sir;  de  minimis  non  curat  lex  fully  describes  the  function  of 
the  Interstate  Commerce  Commission.  The  higher  and  more  impor- 
tant work  of  judicial  determination  devolves  upon  the  judicial  power 
of  the  United  States — the  Federal  courts. 

And  yet  at  the  present  time  an  effort  is  being  made  to  endow  the 
Interstate  Commerce  Commission  with  the  autocratic  power  of 
determining  how  the  various  railroads  of  the  country  shall  conduct 
their  business  operations  under  diverse  circumstances  and  conditions 
and  of  employing  an  army  of  inspectors  to  execute  its  autocratic 
decrees.  This  means  the  creation  of  a  dispensing  power  of  enormous 
magnitude  contrary  to  the  principles  of  commercial  liberty  which 
have  escorted  our  civilization  from  the  beginning. 

Besides  the  foregoing  record  of  the  successful  regulation  of  the 
railroads,  there  has  been  a  constant  and  remarkable  reduction  in 
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rates.     This  is  shown  for  all  the  railroads  of  the  United  States  as 

follows : 

Average  receipts  per  ton  per  mile. 

Cents. 
1882 - 1.  24  !  1904 0. 79 


1892. 
1902. 
1903. 


Cents. 

1.24 

1904 

.94 

1905 

.76 

1906 

.78 

.78 

.77 


From  this  data  it  is  seen  that  the  average  charge  for  the  year  1906 
was  only  62  per  cent  of  the  average  charge  during  the  year  1882. 
There  has  been  a  constant  fall  in  rates  on  the  railroads  of  the  United 
States  during  the  last  thirty  years.  This  is  not  clearly  shown  in  the 
foregoing  data,  for  the  reason  that  during  the  last  six  years  the 
wages  of  labor  and  the  prices  of  material  used  in  the  maintenance 
of  railroads  has  constantly  increased,  while  the  charges  for  trans- 
portation services  have  been  constantly  reduced. 

Mr.  Chairman,  in  my  behef  the  most  dangerous  political  heresy 
of  the  present  day  consists  in  the  attempt  to  substitute  autocratic 
administrative  supervision  and  control  of  both  corporate  and  indi- 
vidual property  and  uses  of  property  through  the  exercise  of  a  dis- 
pensing power  for  that  judicial  determination  of  the  rights  of  prop- 
erty which  has  escorted  our  civilization  for  centuries.  I  observe 
also  an  unmistakable  tendency  to  establish  bureaucratic  methods 
of  government  in  this  land  of  liberty,  and  I  see  in  this  bill,  which  you 
have  before  you — Senate  bill  6440 — a  most  glaring  attempt  in  that 
direction.  Therefore,  I  earnestly  hope  that  this  committee  will  con- 
sign it  to  the  sleep  which  knows  no  waking. 

THE   RESULTS   OF  HOSTILE  RAILROAD   LEGISLATION,    BOTH    STATE   AND 

NATIONAL. 

The  inevitable  results  of  hostile  legislation,  both  State  and  National, 
upon  the  commercial,  transportation,  and  financial  interest  of  the 
United  States  began  to  be  felt  during  the  last  two  months  of  the  year 
1906  and  during  the  months  of  January,  February,  and  March,  1907, 
in  the  depreciated  value  of  railroad  securities.  Such  depreciation 
amounted  to  about  $5,000,000,000,  or  more  than  the  cost  of  the  civil 
war.  It  became  evident  to  thoughtful  men  that  this  enormous 
destruction  of  capital  foreboded  national  financial  disaster.  The 
crash  came  in  the  month  of  October,  1907,  at  a  time  when,  as  was 
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generally  supposed,  the  country  was  at  the  summit  of  prosperity. 
The  results  of  that  crisis  are  still  felt  throughout  the  country  in  all 
its  financial  interests. 

About  a  month  later  the  effects  of  the  monetary  crisis  began  to 
tell  upon  the  commercial  and  industrial  interests  of  the  country. 
The  decadence  of  the  traffic-producing  industries  soon  began  to  be 
felt  by  the  railroads.  The  car  shortage  which  had  existed  during  the 
preceding  two  or  three  years  was  suddenly  changed  to  a  car  surplus- 
age. On  December  24,  following  the  monetary  crisis  of  October,  1907, 
there  were,  as  officially  reported,  209,310  idle  freight  cars  on  railroads 
of  the  United  States.  On  April  1,">  1908,  there  were,  as  officially 
reported  by  the  American  Railway  Association,  375,777  idle  freight 
cars  in  the  United  States,  or  166,460  more  idle  freight  cars  than  in 
the  preceding  December.  Besides,  as  officially  reported  by  the  Gen- 
eral Managers'  Association,  345,000  railroad  employees  have  been 
thrown  out  of  employment  on  railroads  of  the  United  States,  since 
the  financial  crisis  of  October,  1907,  in  consequence  of  the  decrease 
of  business. 

An  effort  has  been  made  to  ascertain  the  total  number  of  laboring 
men  in  the  country  who  have  been  thrown  out  of  employment  since 
the  crisis  of  October,  1907.  A  representative  of  the  laboring  inter- 
est has  stated  that  the  total  number  as  reported  by  '^our  organizers 
and  representatives"  is  3,160,000.  This  is  now  the  subject  of  veri- 
fication, but  the  true  number  is  undoubtedly  very  large.  Mr. 
Martin,  president  of  the  Anti-Trust  League,  has  computed  that  the 
number  of  unemployed  now  amounts  to  about  2,000,000.  I  have 
a  letter  this  morning  from  Mr.  Samuel  Gompers,  president  of  the 
American  Federation  of  Labor,  in  which  he  expresses  the  opinion 
that  there  are  now  about  2,000,000  wage  earners  in  the  country 
unemployed.  I  think  the  true  number  is  about  2,500,000.  Sir,  these 
are  momentous  facts. 

Senator  Clarke.  Do  you  mean  two  and  a  half  million  railroad 
men  ? 

Mr.  NiMMO.  No,*sir. 

Senator  Clarke.  It  includes  men  in  all  businesses? 

Mr.  NiMMO.  Yes,  sir.  Mr.  Gonipers  says  that  of  wage-workers  in 
the  United  States  he  estimates  about  2,000,000  to  be  now  out  of 
employment. 
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Reasonableness  of  charges  and  reasonableness  of  restraints  of  va- 
rious sorts  is  an  ancient  judicial  problem  with  which  the  Greeks  and 
Romans  struggled  more  than  two  thousand  years  ago.  In  this  emi- 
nently practical  age,  the  reasonableness  of  prices  and  the  reasonable- 
ness of  charges  for  services  rendered  has  become  clearly  determined 
by  competitive  conditions  well  known  to  every  intelligent  citizen. 
The  bare  fact  recorded  by  the  Interstate  Commerce  Commission  that 
of  three  thousand  million  freight  transactions  in  the  entire  country 
not  a  single  case  of  unreasonable  or  exorbitant  rates  per  se  has  been 
proved  in  the  courts  has  fully  justified  that  Commission  in  declaring 
to  the  Senate  Committee  on  Interstate  and  Foreign  Commerce  that 
exorbitant  rates  in  this  country  is  practically  an  obsolete  question. 
This  result  has  been  attained,  not  in  pursuance  of  any  general  statu- 
tory enactment  or  specific  legal  inhibition  in  restraint  of  excessive 
charges,  but  as  the  result  of  the  competition  of  commercial  forces. 
This  fact  is  well  known  as  a  limitation  upon  freight  charges  to  every 
practical  traffic  manager  in  the  land.  Competition  has  not  only 
solved  the  problem  of  reasonableness  of  rates,  but  it  has  rendered 
quite  uncertain  the  meaning  of  the  term  discrimination  in  rates. 
Recently  California  fruit  and  California  wine  has  been  delivered  in 
Paris,  a  distance  of  over  5,000  miles,  at  a  less  freight  charge  than 
was  imposed  upon  similar  products  from  Spain  and  Portugal  for  a  dis- 
tance of  less  than  300  miles.  It  would  be  quite  absurd  to  cotnmit  to 
the  Interstate  Commerce  the  duty  of  passing  upon  results  of  discrim- 
ination like  these  which  are  now  governed  by  commercial  and  eco- 
nomic conditions  induced  by  competition  arising  from  the  improved 
facilities  for  transportation  afforded  by  railroads  and  steamer  lines 
upon  the  ocean. 

College  professors  and  other  theorists  and  doctrinaires  have  wrestled 
with  these  problems  of  reasonableness  of  rates  and  discrimination  in 
rates,  but^they  have  only  darkened  counsel  by  words  without  knowl- 
edge. The  busy  people  of  this  country  know  all  about  such  matters 
in  the  actual  struggles  of  life.  They  are  subjects  which  the  legis- 
lative and  executive  branches  of  our  Government  may  well  keep 
shy  of  and  leave  the  real  cases  which  arise  in  practice  to  be  decided  by 
the  judiciary. 

The  only  cases  of  unreasonable  rates  which  this  country  has  been 
called  upon  to  consider  during  the  last  twenty  years,  have  been  rates 
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prescribed  by  State  legislation  or  by  State  railroad  commissioners, 
which  were  so  unreasonably  low  as  to  be  confiscatory  of  railroad 
property  interests.  Recently  the  Supreme  Court  of  the  United  States 
has  decided  that  the  rates  prescribed  in  two  of  the  States  were  "con- 
fiscatory and  therefore  unconstitutional."  I  beUeve,  sir,  that  the 
people  of  the  country  are  firmly  fixed  in  the  faith  that  the  decisions  of 
the  Federal  courts  are  just  and  true,  and  that  they  import  verity, 
sound  reasoning,  and  justice.  Of  the  three  powers  of  the  National 
Government,  the  legislative,  the  executive,  and  the  judicial,  no  one 
more  firmly  holds  the  confidence  and  loyalty  of  the  American  people 
than  the  judiciary. 

At  this  time,  when  hostile  legislation  has  wrought  such  havoc  with 
the  commercial,  industrial,  and  transportation  interests  of  the  country 
it  is  pleasant  to  record  the  fact  that  the  Federal  judiciary,  especially 
charged  with  the  sarced  duty  of  protecting  "life,  liberty,  and  prop- 
erty" of  every  citizen  through  "due  process  of  law,"  and  "the  equal 
protection  of  the  laws"  has  been  true  to  its  constitutional  function  of 
caring  impartially  for  the  interests  of  both  capital  and  labor  and  the 
maintenance  of  order  and  justice  throughout  all  our  vast  country. 

The  question  as  to  the  extent  to  which,  and  the  manner  in  which,  the 
supervision  and  regulation  of  corporate  property  shall  be  subjected 
to  administrative  or  to  judicial  control  is  as  yet  an  unsolved  probleml 
both  as  regards  the  exercise  of  State  and  national  governmenta, 
authority.  It  would  be  the  height  of  folly  to  attempt  to  solve  that 
problem  on  the  eve  of  an  excited  national  political  campaign,  for  it 
involves  not  only  controverted  and  difl^cult  economic  questions,  but 
also  difficult  constitutional  and  legal  questions.  Governor  Fort,  of 
New  Jersey,  in  his  recent  inaugural  address  explained  the  difficulties 
which  attend  any  attempt  to  frame  any  such  statute.  In  this  con- 
nection he  said: 

Corporations  have  come  in  our  business  world  to  remain  for  all  time.  Corporate 
methods  are  the  most  satisfactory  for  business  purposes  in  many  cases.  Every  business 
or  enterprise  honestly  incorporated  should  be  protected,  and  the  public  made  to  feel 
confidence  in  its  corporate  organization.  Capital  invested  in  corporations  must  be  as 
free  from  wrongful  attack  as  that  invested  by  individuals,  and  the  State  should  do 
everything  to  foster  and  protect  invested  corporate  capital  and  encourage  the  public 
in  giving  to  it  support  and  confidence. 

Senator  Clarke.  Let  me  ask'  you  a  few  questions,  Mr.  Nimmo. 
Whom  do  you  represent  on  this  occasion  ? 
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Mr.  NiMMO.  I  have  for  years  been  practicing  as  a  statistician  and 
economist. 

Senator  Clarke.  I  understand  that  to  be  your  general  employ- 
ment, but  for  whom  do  you  appear  on  this  occasion,  and  at  whose 
instance  was  yout*  statement  prepared  ? 

Mr.  NiMMO.  At  my  own  instance. 

Senator  Clarke.  You  mean  that  you  do  not  represent  anybody 
but  yourself  ? 

Mr.  NiMMO.  Nobody  at  all,  sir. 

Senator  Clarke.  You  have  just  come  here  as  matter  of  public 
interest  ? 

Mr.  NiMMO.  Yes,  sir. 

Senator  Clarke.  You  have  no  special  interests  and  no  clients  ? 

Mr.  NiMMo.  Oh,  I  have  clients  in  my  profession  as  statistician 
and  economist. 

Senator  Clarke.  You  are  speaking  for  some  combination  of  firms 

or  corporations  ? 

» 

Mr.  NiMMO.  My  practice  is  a  general  practice.  I  went  into  that 
after  I  retired  from  the  Government  service. 

Senator  Clarke.  Why  did  it  occur  to  you  to  prepare  this  paper 
at  this  time — at  whose  instance  was  it  done,  and  who  paid  for  it  % 

Mr.  NiMMO.  At  my  own  instance. 

Senator  Clarke.  For  the  purpose  of  furthering  the  interests  of 
what  sort  of  corporations  % 

Mr.  NiMMO.  None  in  particular.     My  practice  is  very  general.        S 

Senator  Clarke.  Who  is  going  to  pay  you  for  preparing  that 
paper? 

Mr.  NiMMO.  Myself. 

Senator  Clarke.  And   you^want   it  ^understood   that  what   you 
have  said  in  that  matter  is  disinterested  information  and  opinion 
that  you  want  to  put  the  committee  in  possession  of  ?    ^ 
^    Mr.  NiMMo.  Yes,  sir. 
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